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Mr. Chairman, Honored Members of the Committee, distinguished guests, Staff;

My nameis Dr. Roger Bordeaux. My current position is Superintendent of the TiospaZina
Triba School in Agency Village, South Dakota. | gppear today in my cgpacity as the Executive
Director of the Association of Community Triba Schools, Inc., and | am here representing a codition
of the two mgor organizations representing tribally operated and Bureau operated schools serving
Indian children.

The Association of Community Tribal Schools (hereinafter ACTS) represents a Sgnificant
number of the 124 tribaly controlled eementary and secondary schools funded by the Bureau of Indian
Affars. Thereare over 24,000 students in these tribdly controlled € ementary and secondary
programs. The schools are in the States of Maine, Florida, North Carolina, Mississippi, Louisiang,
South Dakota, Minnesota, North Dakota, Michigan, lowa, Wisconain, Kansas, Wyoming, Oklahoma,
Montana, Cdifornia, Washington, Idaho, Nevada, Arizona, and New Mexico. Our misson isto assst
community tribal schools toward their misson of ensuring that when students complete their experience
in our schools, they are prepared for college and lifdlong learning and that these students will strengthen
and perpetuate traditiona tribal societies.

| am aso here representing the Nationd Indian School Board Association. Their Executive
Director, Carmen Taylor, has asked me to speak on her behaf. The Nationa Indian School Board
Association (hereinafter NISBA) was established in 1982 for the purpose of providing training,
technical assstance, advocacy, and networking opportunities for al schools funded through the Bureau
of Indian Affairs. NISBA has 100 member schools -contract and grant schools operated by tribes, as
well as BIA-operated schools. Their current President is Ted Lonefight, from the Mandaree school
located on the Fort Berthold Reservation in North Dakota. Their officeis located on the campus of
Sdish Kootenal College, atribdly controlled college on the Flathead Reservation in western Montana.

While | do not represent them today, before | begin our presentation, | want to recognize the
work put into the reauthorization effort by the third partner of our ongoing codition. The Native
American Grant Schools Association (hereinafter NAGSA) includes grant and charter schools on
Indian lands of 5 of the largest tribesin Arizona and New Mexico. Mogt of their member schools are
located on the Navao Reservation, which encompasses land in the States of Arizona, New Mexico
and Utah.



| am here today to express our support for S 211, The Native American Education
Improvement Act of 2001. Thishill, introduced by Chairman Campbell and Ranking Minority Member
Inouye, contains vita amendmentsto P.L. 95-561 and P.L. 100-297, the statutes governing the
provision of elementary and secondary education services under Federa programs for the benefit of
federdly recognized tribes. It isthe culmination of literdly years of work on the part of our schools, the
Members and staff of the Senate Committee on Indian Affairs and citizens concerned with the
education of Indian children from around the country. The three organizations named above began
work on a package to improvements for Bureau of Indian Affairs funded and operated programsin
March of 1998. Over Sx drafts of proposas to revise and extend the basic provisons governing BIA
funded programs were done, with dozens of meetings involving literdly every tribe and school served
by such programs. Compromises on al sides were reached. Y our own staff then took our work, and
produced their own series of drafts for circulation and comment. All sides were heard and considered,
and a concerted effort at consensus was made.

Thefind bill does not contain al of our origind suggestions. For example, my own organization
felt strongly about the need for a generd authority to alow loca tribes and schoolsto talor their BIA
Areaand Agency education offices to meet their needs and desires for services and structure. This
"designer" Areaand Agency legiddive language led to the less inclusive language in the current draft
which dlows contracting by tribes of Area and Agency functions which do not have the status of being
inherently Federa functions. My point isthat this package of amendments, is carefully crafted, and at
this point, to our knowledge, has the support of dl players. It is something we are proud to support.

Crucid to these negotiations have been the role of your staff, and we would like to recognize
and saute them for their efforts. They have been unflagging in their efforts on behdf of Indian tribes,
schools, parents and children and you should be very proud of them.

This package contains awedlth of improvements for Indian education programs. Some of the
most notable, but by no meansdl of them are:

AMENDMENTS PERTAINING TO ALL BUREAU SCHOOLS

-The establishment of a Findings section for the law, which once and for dl, recognizes the trust
respongbility for the provision of Indian education.

-arewritten standards section which, while retaining the right of the Bureau to establish
sandards, saysthat al schools which receive Bureau funding shall, within two years, be accredited by a
State, regiond or (in some cases) triba organization, the specific set of standards to be used to be
chosen by the schooal.

-aprovison alowing schools to expand their grades or student body, as long as such
expansons are pad for through nonBureau funds, and establishing a means to share adminidrative
costs between Federa and nonFedera programs.



-astudy by the Comptroller Generd on the adequacy of funding for Bureau schools and the
formulafor distributing Bureau money for operation of academic programs. Thiswill help us get ahand
on theissue of funding leve for Bureau funded schools, and is criticd.

-aprovison which clarifies and recognizes the right of tribal governing bodies to establish
school atendance boundaries. Also, it authorizes the tribe to establish, by resolution, parental choice.
Findly, it dlows off reservation schools to establish specia emphasis programs and have children
placed according to need for these.

-three criticd provisonsto dleviate the crucid facilitiesmaintenance backlog and crumbling
date of our facilities. Fird, you have required astudy of the current state of Bureau funded facilities,
with a negotiated rulemaking to develop aformulafor more equitable didtribution of maintenance and
facilities funds. For the second, you required the Bureau establish a new congtruction list for the
replacement of al BIA and triba educeation facilities inventory on a40 year time frame. Findly, you put
in arequirement that al funds gppropriated for facilities maintenance and roads be distributed to the
schools or be digtributed pursuant to a written agreement with a schoal (the Bureau had been in the
habit of withholding amounts at agency or Arealevd).

-Y ou amended the education functions section to have the Bureau education office assume
control over its own contracting, procurement, and finance personnel. These are currently controlled
by other Bureau entities. Y ou aso established the aforesaid authority for tribes to contract most of the
functions at the local Areaand Agency office.

-did away with the reservation at the Centra Office leve for school board training and gave an
increased amount to each school board, for them to use to meet locally determined needs.

-put in a provison waiving matching funds for participation in Federd programs.

-set afloor on the Administrative Cost grants of $200,000

-put in a section on regiona meetings and negotiated rulemaking.

AMENDMENTSTO TRIBAL GRANTS SCHOOL AUTHORITY

-put in language recognizing that tribes are not guarantors of school grants.

-added three provisons encouraging personnd from tribaly controlled schools and tribaly
controlled community collegesto act on sandards review teams, requiring areport on procurement and
requiring the school to send directly (not through the Bureau) to the triba council its evaluation report.

-perhaps the greatest change for grants and tribaly controlled schools. Changed the first

payment from the Bureau to a contract and grant school to 80% of what the formula determined it
should receive. We had requested a change to achieve full parity with the payments received by BIA



operated schools of 85%, but the Bureau ressted this change. Thisis, however, agreat improvement
from the current initia payment of 50%.

-put in language Smilar to that in Impact Aid limiting a State's ability to take Bureau fundsinto
consderation and reduce any State payments (important to tribaly controlled charter school)

-Findly, and very importantly, created a new endowment program for tribal schools.

Asyou can see, this package isamgor one, and it will have amgor positive effect on Bureau
and tribal programs. We can only recommend minor changes to the package, which are mainly
ministerid. We have appended those to our testimony.

Onefind point isto register, again, our support for triba departments of education. Astribes
become more sophisticated and more involved in the education of their Sudents, alogical progression
of the concept of sovereignty isto develop triba departments of education. They can servein training,
policy and development support capacities with respect to educators, parents, communities and tribal
offidas. Itistime to give them our support.

NONINDIAN SPECIFIC PROVISION OF REAUTHORIZATION

Mr. Chairman, while we are supportive of S 211 and the work this Committee has done on
legidation deding with the Bureau of Indian Affairs funded programs, we do want to bring to your
attention a serious concern we have with the work of the Health, Educeation, Labor and Pension
Committee regarding the overall reauthorization of Federa education programs. We are concerned
about the Committeg's actions regarding testing and continued digibility for Title 1 funds.

Asyou know, the Department of Interior recelves a setaside under the Title 1 program. All
Bureau funded schoals, including BIA operated and contract or grant schools under tribal authority,
receive part of this money from the Bureau under aformula distribution system. These funds have
become critica to the success of our schools. Due to severe funding shortfals within the funds
appropriated to the Bureau, these funds are often the only monies we have for remedid and
school-wide reform programs to augment the basic academic curriculum. These supposedly
"supplementd” funds are redly very basic for a Bureau funded school, to afar greater extent thanin
regular public schools. In the average public educationa agency, Federa funds do not congtitute more
than 8% of the total funds available for academic programs. In our schools, the Department of
Education "supplementd™ funding (largely Title 1) conditutes about 25% of the money we have for our
students.

Under the Committee's proposd, as we understand it, the schools receiving Federd Title 1
assistance would be required to annualy test their students. Continued digibility for Federa funds (not
only Title 1 funds but dl Federd funding from the Department of Education) would be premised on the
student's showing successful performance on the test. Poor student performance would cause State
intervention and possible school reorganization or closure, aswell asimmediate loss of Title 1 funds



Based on our interpretation of the bill, these provisions would seem to be applicable to the Bureau
funded schools.

Senator Campbell, we want our children to perform. We have high expectations for them and
are proud of our communities and our schools. However, we recognize as afact that our students do
not dways perform well on standardized tests, due to cultural biases inherent in the tests. The
provisonsin the HEL P Committee bill, as adopted last week, are not written with our studentsin mind.
Firgt of al, involvement by a State is not gpplicable to our schools, which are under Federd or triba
jurisdiction and with which the State is not involved. Do these provisions mean intervention by the
Bureau of Indian Affairs Central Education Office? With dl respect to this group, they are hardly
equipped to do this, and the resulting chaos and ill-will (not to mention the damage to Federd/triba
relations) would be extremely damaging to loca school programs. Also, closure and/or reorganization
within our isolated triba communitiesis just not aviable option. Smply withholding funds from the
Bureau is punitive, and does not solve the needs of our children. Loss of these funds would be
devadating.

We hope you can work with your colleaguesin the Senate to craft an amendment to the HELP
Committee proposa which would exempt Bureau schools from these provisions, as they are written.
We know how important accountability is for this reauthorization. However, a provision could be
crafted using other criteriato gauge the success of our sudents and their program. Alternatively, have it
apply only where the Bureau has requested additiond funds to address academic shortfalls and then
only after such remedid provisions have had time to take effect. Perhgps it would be best to condition
the gpplication of the testing and accountability provisonsto fiscd years in which the Congress
appropriates an amount for Indian schools which is equa to the amount spent on a per pupil basis as
the average per pupil expenditure in United States public schools. This may have the positive dud effect
of equity (in that we do not have a condition placed on us until we have an equa chance to meset
gtandards) and the encouragement of increased funding by Congress.

At theleadt, if the testing provisions are gpplicable, we hope that we may receive a setasde
from the funds which the new legidation is proposing for cregtion and modification of testing
ingruments. We do not think thisis the solution to al of our concerns, since each test would have to be
considered on atriba or regiona bads. Also, we do not want the Bureau Office of Indian Education
handling such modifications without triba and school involvement. However, we need some relief from
the potentid problems this provison may unintentionaly cause Indian controlled schools.

With respect to the other provisions of the HEL P Committee reauthorization package, there are
two points. Firgt, we want to ask you to be sure that for any programs authorized in the package,
participation of our schoolsis alowed. To give an ingtance in which this has not been done, we cite the
Federd program on Character education. In programs which go through the State, we suggest a
setas de using the Bureau as the flow-through mechanism, under the theory of the Bureau as a 51t
State. Where benefits flow directly from the Department of Education to the local educationa
agencies, we need to be sure our schools are qudified. Second, we wish to express our support for
reauthorization of dl programsin the Indian Education Act. Snceitsinception in 1972, the Indian



Education Act programs have served as trailblazers for Indian people. Many of the tribally controlled
schoals got their start with funds from this program, and literally hundreds of Indian students have gone
to college with Indian Education Act scholarships and fellowships. We fully support the action of the
Senate on this Act.

It only remainsto say ACTS and NISBA are very pleased with S 211, and we hope you are as
well. I will be happy to answer any questions.

ATTACHMENT TO TESTIMONY BEFORE SENATE COMMITTEE ON INDIAN
AFFAIRS
TESTIMONY OF ACTS AND NISBA
MARCH 14, 2001

ALL REFERENCES ARE TO LINE AND PAGE ON S 211 OF 10/TH CONGRESS, AS
PRINTED

1) Section 1121(e)(2), Page 9, lines 8, 12, and 13- the Term " Secretary” was changed to "Director”.
This concerns the person who should receive and pass on the standards proposed by atribe, if it
walves Bureau sandards. Thiswas origindly put with the Secretary in law, to make sure someone high
on the chain of command was making a decison on what a sovereign tribe is proposing. Thistakes it
down apeg. Wasin the last draft done for the 106th Congress, but we asked why it was changed and
never received an explanation. Why it was changed? Who recommended this?

2) Section 1121 (i)(6) , Page 21, line 16 -the provision garts, "Nothing in this section shal be
construed to preclude...” We are not sure that the Bureau has based its interpretation that expansions
are prohibited on this section. Perhaps would be best to start with this, "Any other provison of law
notwithstanding..."? Thisiswhat is done in other places.

3) Section 1121 @), page 21, lines 21 et seg- this does not read very well. Change to:

"Bureau funded schools which receive funds from non-Federa sources for the purpose of
providing part of their education program or related services shdl gpportion joint administrative,
trangportation, and program costs between funds received from the Bureau of Indian Affairsfor
education activities or related services, and the funds received from non-Federa sources, funds so
gpportioned to remain at the local levd"

This would seem to be clear and ill meet the Stuation.

4) No section, Page 25- between lines 16 and 17- This version removes the current language which
codifies certain BIA education regulations and defines the term regulation so asto cover abroad range
of actions. We discussed last year doing away with part of the provison as no longer necessary , but
we thought we were going to retain the codification of the genera regs on Education policy and the
definition. We thought they would be moved to the section on regulations, but we do not find them



there. Why was the whole thing deleted? Can we put back the part on Education policy and the
definition of regulaion?

5) Section 1124(a)(4) -Page 30, line 18- shouldn't we add in the House Committee on Education and
the Workforce, since thisis the House Committee on jurisdiction? Maybe instead of Resources??

6) Section 1124(a)(5)(i)(I) -Page 31, line 8 -Shouldn't this read "useful life of structures and mgor
sysgems'?

7) Section 1124( e )( 1 )(F) -Page 38, Line 14 -Shouldn't this have anew title. ? This was rewritten
from the earlier drafts. However, while the substance was changed, the title remained the same.

8) Section 1124(e)(2) Starting on Page 39, line 24- We thought that one of the mgor concerns of the
Navgo Area School Board Association, which proposed this language, was keeping staff housing open
while repairs were done, so they would not lose staff. While alot has been done on this section,
nothing on Staff housing.

9) Section 1124(e)(4) Page 41, sarting with line 8- says a school may use "school operation funds' for
repairs. Should we stipulate these are Section 1126 and other BIA funds? How about Title or IDEA
money from Dept of Ed? Will we get in problems with them?

10) Section 1125(c) page 44, lines 9 et seq. -relaing to contracting of loca BIA activities. We believe
we should reference the definition of "inherently federa function"? Also, we ask you to consder putting
in our recommended sentence asking that the Secretary consolidate tasks, wherever possible, to alow
for the most contracting.

11) Section 1126(d)(4) Page 56, Line 21 -this has a provison with a closing parenthesis. However, we
can not find where the parenthetic clause starts. Should this parenthesis be deleted?

12) Section 1127 -thank you for putting in the floor. Can we aso reconsder the idea of making these
an entitlement, by deleting the term " Subject to gppropriations’, and the language dealing on percentage
distribution. Do we need to have OK from Leadership or Appropriations?

13) Section 1129(a)(2) -changes dl of the current language in the datute relaing to timing of making
payments. We were not aware of a problem with this provision, nor were we aware that anyone was
proposing to change it. Isthis change amistake? If o, it was carried over from the last draft. If not,
why was it made? How would the reworked provison work? Does this mean there isa new timeline
for payments? If so, what isit? While we question the rewrite, we support the forward funding of
operations and maintenance. The first step is putting thet in the authorizing language, so we can teke it
to appropriations.

14) Section 1129(h)(2)(B) -Page 82, line 22- shouldn't this be the entity who makes the grant not the
entity receiving agrant. In other words, doesn't it make more sense to have "making" instead of



"recaiving'? We are talking about the agency which makes the grants.

15) Section 1131(h) Page 98, line 16- removed the term "or annua compensation” from the language.
What isthe impact of this change?

16) Upon reflection, we may not need section 1133 anymore. Thiswas put in in 1978 because
non-education activities in the Bureau were treating education activities in different Aress differently.
This was to have those shops come up with one sat of rulesfor al education functions, wherever
located. Thisis not a problem any longer.

17)Section 1137 Page 115, starting at line 20 -relating to regulations. Same concern as earlier about
definition of regulation and codification of Education policies. Also, doesthis provision on negotiated
rulemaking apply to Section 1121, standards? 1121 has atwo year timeline. Also, whilethis sectionis
specifically mentioned as applying to other sections (see those on Dorm standards and formula) Section
1121 does not referenceit.

TRIBALLY CONTROLLED SCHOOLSACT OF 1988

18) Section 5204(a)(4) -page 138, sarts at line 18- this provison came from the Bureau (at least, we
know that we did not request it). Every time we read it, we have a different interpretation on what it
does. We asked in this past May for an explanation on what this does and when it would be effective,
but we did not get one. Are the authors sure this does what they want it to do?

19) Section 5204(c)(1)(A), Page 140, line 4- given the changes made in the preceding amendments,
shouldn't" 1127" be' 1126"?

20) Section 5205(a)(2) Page 143, line 16- | think that given our other changes, "1125(d)" should be
either 1125(e) or even 1124(f). We know thisisn't right. See smilar problem in Section 5205(b)(2),
Page 145, line 7.

21) Section 5207(b)(1)(B) and (C) -page 161, line 9 and 12 et seg. -firdt, for both provisions,
Webgter defines biannud astwice ayear. We don't think this is what the author's intended. Should is
be biennid (every two years)? Should it be annual? As for the second provision, can someone provide
uswith an explanation of what "written procurement standards that are developed by the loca school
board" means?

22) Section 5207 (c)(1 )(B), Page 166, line 6- shouldn't "1121 (e)" be"1121 (f)"?
23) Section 5208(a)(1)(B) -Shouldn't the last sentence distribute any recovered funds pursuant to the

formula? Thiswould have equa payments going to al Bureau funded schools, regardless of the
formula?



